
.^. , Director, Internal Reve.iue Service Canter 
Xansas City, MO 

* Attzl: Zntity Control 

i;:: :- : Technical Assistant 
Employee aenefits and Exempt Organizations 

..--.---- I-_ -I-x- .__..-_-. _ ~~ ~.._i. 

zq.3 : :' CC:EE:3 - TR-45-1433-90 
Railroad Retirement 'Tax Act Status 

Attac:hed for your infcrmation and appropriate action is a 
ccpy of a letter dated Ncvember 2, 1990, frcm the Railroad 
Retirament Board concernin the status under the Raiiroad 
Retirement Act and the Railroad Unemployment Tax Act cf the: 

  ,   ,    -------- ----------------
----- ------- ----------

------------- --- ----------------
------- ----------- --- ----------

!zre have reviewed the cpinion of the Railroad Retirement 
Board and, based solely upon the information submitted, concur 
  ,    -- -------------- ----------- bv the Board that   ,   
------------------- ---------------- is not an employer- ------r the 
----------- --------------- ----- ---ilroad Unemployment Insurance Acts. 

(Sianed) R snhld I,. ?.!core 
RONALD L. MOORE 

Attachment: Copy of letter from 
the Railroad Retirement Board 

cc: Mr. Gary Kuper 
Internal Revenue Service 
200 South Hanley 

{Clayton, MO 63105 

008965 

  ,   ,   

  ,   ,   

  ,   
  ,   



Assistant _~ _ Chief Counsel 
Benefits and (Employee 

Exempt Organizations) 
Internal Revenue Service 
1111 Constitution Avenue., N.W. 
Washington, D.C. 20224 

NOV 021990 

Attention: CC:IND:1:3 

Dear Sir: 

In accordance with the coordination procedure established between 
the Internal Revenue Service and this Board, I am enclosing for 
your information a copy of an opinion in which I have expressed 
my determination as to the status under the Railroad Retirement 
and Railroad Unemployment Insurance Acts of the following: 

  ,   ,   ---------------- ----------------
----- ----------- --- ----------

----- ------- ----------
------------- --- ----------------

Sincerely yours, 

,/&JLL &~gz..- 

Steven A. Bartholow 
Deputy General Counsel 

Enclosure 

---- -~ 

  ,   ,   

  ,   ,   



TO:. Director of Research and Employment Accounts 

FROM : Deputy General Counsel 

SUBJECT:  ,   ---- ------------------- ----------------
------------- ---------- -- ------- -------- -------------- ----------

This is in reply to your Form G-215 of April 6,   ,   re~questing 
my opinion as to the status of the employee8 of --------
  ,   -------------- ---------------- under the Railroad R-----------t and 
----------- -------------------- --------nce Acts. As discussed below, I have 
determined that these individual8 are not covered employee8 
within the meaning of the Acts. 

  ,   -------------------- ---------------- ---------- was incorporated on 
---------- --- -------- --- ---- -------- ---------------- Evidence regarding 
---------- ----------- subse-------- to incorporation has been obtained 
------ the   ----------------------------------------- ----------------- --------
  --------- fr----- -----   ,   --------- ------------- ----- ------   ,     ,   ---
------ -vidence est----------- ----- ---- --------- or directo-- -- --------
has ever been an officer or director of   ,   ilroad, ----- ---
railroad has ever owned a  ,    -------- --- --------- ----- ------- --- ------- 
  ,   contracted with the -------- --------- ----------- ----------- ----
--------- transportation for -------------- ------ ----- --------- crews, as 
specified by  ,   ------- -----------y'8   ,   ated   , esentatives in the 
vicinity of ------------- --------- -------- and   ------- entered into a 
similar agree------- ------ ---------- --- -----sporta-----   ,   ------ -o  ,
  ------------- destinations   , ---------   ,   ------   , ---------------- (   ------'s 
------------ ---ision) on ---------- ----- -------- -he -------- --------
---------- ----------------- a----------- ---------- passen----- -------- ----rier 
---------- --- --------- -----ber -------------- The Interstate Commerce 
  ,   ----------- also issued to- -------- --otor carrier  ,  nse number 
----------------- There is no ev--------- -----rdin   -------- procurement of 
-------- -----er licenses in ---------------- or -----------

Both contracts required   ,   to furnish and maint  , motor 
passenger vehicle8 and a---- ----ers sufficient for   ----R's needs. 
  ,   must comply with   ,   --al requirements, in  ,   g 
---------rtate licensing. -------- must indemnify the -------- from 
liability and main  ,  ----------- injury and propert-- ---mage 
insur  ,   naming  -------- as an additional insured. ,    agree8 to 
pay -------- per mile --- -er trip, with an additional -----ge f  ,
dela--- --- service caused by   , . Both contracts   ,   it    ------
from transporting other pass  ------s while carrying -------- crew-
members. Both contracts run for a period of   ,   ------s. The 
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D'irector of Research and Employment Accounts 

  ,   ------- area contract may be terminated upon 30 days notice by 
-------- ----ty for any reason, 
failure to perform as agreed. 

or upon  ,   ay notice for   ,   ----- 
The "---------- division" cont----- may 

be terminated during the three year -------- upon one year's 
advance notice by either party, or by 30 days notice in case of 
nonperformance by   ,   ---- The "  --------- contract further provides 
the agreement shall- -----inue at --------ion of the three year 
period, terminable upon 30 days notice. Finally, both contracts 
recite that   ,   and its drivers shall not be considered 
employees of --------. 

It appears that   ,   has available for service under these 
contracts   ---- p---------er trucks and   ,   to   ,   drivers. 
  ,   ----- hire-- -nd fires these drivers, ------ are -------ensated on an 
-------- basis. Drivers sign an employment contract listing the 
driver's responsibilities.   ,   dispatchers generally dtrect 
drivers to their destinations, ---d   ,  employees may give 
drivers further instructions regardin  -estinations within the 
scope of the contract. It appears that   ,   vehicles are 
equipped with radio receivers which may ---- ----ed to frequencies 
used by   ,  communications; it also appears that   ,   vehicles 
may stock  --me  ,   supplies used by   ,  tra  , cr------- On 
occasion   ,   -------yees keep daily l  ---- of   ------- employees who 
have exha-------- their hours of service under ----- Hours of Service 
Act (45 U.S.C. $3 61-66). 

Prior to the tim    ,  contracted   ,    ,   ---- train crews were 
transported by   ------- ----icles and  -------- e---------es who were members 
of the   ------ W----- -------- first pe--------d service under the 
"  ,   ----- -----ion" c----------   ,   ------ ----- -------- by  ,   ---------g 
t----- ----w members within t---- ------- --- --------'s ----------- terminal, 
two   ------- emplo  ,  filed a claim for wag---- --ith ----- --------, 
alleg---- that  -------- had violated its collective bargai  ----
agreement with -----   ------ by contracting out work reserved to   ------
members under the a--------ent. The employees ultimately appeal---
to a Public Law Board constituted by the National Mediation 
Board, which found the agreement did prevent   ,  from 
contracting for transportation of crews withLn  --- terminal to 
the detriment of positi.ons covered by the agreement. See : 
  ,   ---- --- ------------------------------------------- ----------------- -------- -----
-------- --------- ----------- -------------- -------- ------ -------- ---

------------ --------
------- -------

--- -- --------- ----- ----- ------ --- -------- -----
------------ -------- ------------ ----- --- -xpects to 'no longer transport 
crews withi-- ---- limits of any terminal. 

The   , contracts with   ,  account for   , percent of   ,   ----- 
curre  - business.   ------ ---- negotiated    - similar co----------
  ,   ------ ---------s, ---hout success to date.   ,   also has a 
---- -------------- ----- and a   ,   ---------- and indicat--- -hat it has 
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director of Research and Employment Accounts 

undertaken to expand business into several other fields, 
including   ,   ----- -------------- ----------- ------------- -------------- -----
  ,   , ---------- ----------- ------ ------------ ----- -- ------- ----------- -----
-------- ----- ---- ------- --------- ----- --------- contra---- ------ -------
--------nies unrelated to  --------

Section l(a)(l) of the RRA (45 U.S.C. 5 231(l)(a)(l)), insofar as 
relevant here, defines a covered employer as: 

"(i) any express company, sleeping-car company, and 
carrier by railroad, 
Commerce Act;" 

subject to part I of the Interstate 

"(ii) any company which is directly or indirectly 
owned or controlled by, or under common control with, 
one or more employers as defined in paragraph (i) of 
this subdivision and which operates any equipment or 
facility or performs any service (other than trucking 
service, casual service, and the casual operation of 
equipment and facilities) in connection with the 
transportation of passengers or property by railroad 
* * **'I 

Sections l(a) and l(b) of the RUIA (45 U.S.C. $3 351(a) and (b)) 
contain substantially similar definitions, as does section 3231 
of the Railroad Retirement Tax Act (RRTA) (26 U.S.C. §$ 3201-3233). 

With regard to employees, section l(b) of the Railroad Retirement 
Act and section l(d) of the Railroad Unemployment Insurance Act 
both define a covered employee as an individual in the service of 
an employer for compensation. Section l(d)(l) of the Retirement 
Act further defines an individual as "in the service of an 
employer" when: 

"(i)(A) he is subject to the continuing authority 
of the employer to supervise and direct the manner of 
rendition of his servFce, or (B) he is rendering 
professional or technical services and is integrated 
into t,he staff of the employer, or (C) he is rendering, 
on the property used in the employer's operations, 
personal services the, rendition of which is integrated 
into the employer's operations; and 

(ii) he renders such service for compensation 
* * f." 

Section l(e) of the RUIA contains a definition of service 
substanttally indentical to the above, as do sections 3231(b) and 
3231(d) of the RRTA (26 U.S.C. 35 3231(b) and (a)). 
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Director of Research and Employment Accounts 

As   ,   is neither under common ownership with a rail carrier 
nor.---------ed by officers or directors who control a railroad, 
it is my opinion that   ,   is not under common control with a 
rail carrier. 

  ,   has a substantial investment in equipment, including 
---------ent used for purposes not dedicated to the   ,  contracts. 
The contracts between   ,   and   ,  do not guaran  ---   ,   a 
profit, and generally --------e t  --- -hey constitute a -------
negotiated transaction between independent parties.   ,   has 
undertaken to qualify itself as a motor carrier with -----
Interstate Commerce Commission and the state of   ,   ---- The 
evidence as a whole establishes that   ,   is a ------- fide firm 
engaged in an independent trade. -- 

Whether the duties of the drivers render them subject to the 
continuing authority of the   ,  to supervise and direct the 
manner of rendition of their   ----s within the meaning of RRA 
subsection l(d)(l)(f)(A) presents a more difficult question. 
Some factors point toward a conclusion that the drivers are in 
the service of the   , . 
  ,  employees. 

They perform a task previously done by 
In  ------- the Public Law Board held that 

  ----minal transportation service must be reserved to   ,  
employees by reason of a collective bargaining agreement -
  ,   s drivers apparently maintain certain personnel records for 
----- -se of   ,  management, and may receive directions to proceed 
to particular   cations from   ,  employees.   ,   drfvers stock 
some   ,  supplies in the truc  --- presumably a,   --- behest of 
  ,   ------gement. On the other hand,   ,   selects the drivers 
 --- -uty, and determines their rate o-- -----pensation and their 
hours of duty. 
of equipment, 

  ,   supplies the drivers with the basic piece 
th-- ------, and insures against any liability for 

negligent operation. Finally,   ,   determines whether a driver 
devotes his time to service und--- --   ,  contract, or to service 
to another client. In my opinion, t --- ---ter factors predominate 
and indicate control by   ,   and not by   , . 

It is therefore my opinion, 
evidence, 

based upon the totality of the 
that the drivers of the passenger trucks furnished by 

  ,   under contract with   ------- are not employees of the   ,  for 
--------es of the Acts. An -------priate form G-215 giving   ------ to 
the foregoing is attached. 
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